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TOBACCO PRODUCTS CONTROL BILL 2005 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the chair; 
Hon Sue Ellery (Parliamentary Secretary) in charge of the bill. 

Debate was interrupted after clause 34 had been agreed to. 
Clause 35:  Sponsorships -  
Hon SUE ELLERY:  I seek your guidance, Mr Chairman.  The amendment standing in my name is 
consequential to the amendment that we are proposing to clause 36.  Therefore, is it appropriate that I move that 
amendment now?   

The CHAIRMAN:  In that case it would be better to postpone this clause until after we have dealt with clause 
36, just in case clause 36 is not carried.   

Clause 35 postponed until after consideration of clause 36, on motion by Hon Sue Ellery (Parliamentary 
Secretary). 

Clause 36:  Exemptions in relation to advertising, sponsorships -  
Hon SUE ELLERY:  My proposed amendment is -  

Page 18, line 10 to page 20, line 2 - To delete the clause. 
This clause provides for the minister to grant exemptions for sporting, racing or arts events or functions.  It 
mirrors the provisions in the commonwealth Tobacco Advertising Prohibition Act, which has been amended so 
as not to allow any further exemptions to be granted for any event that has not completed before 1 October 2006.  
The clause as is proposed in the bill anticipated that this legislation would be passed earlier than will be the case.  
Therefore, this provision is now superfluous.  The effect of the amendment is to delete all exemptions relating to 
tobacco-related sponsorships.  It also provides for the transitional arrangements to continue. 

The CHAIRMAN:  There is actually no need to formally move this amendment, because the procedure will be 
to oppose the clause.  The parliamentary secretary has explained the reasons for the amendment and is inviting 
the committee to defeat the clause.   

Clause put and negatived.   

Postponed clause 35:  Sponsorships -  
Hon SUE ELLERY:  I move -  

Page 18, lines 7 to 9 - To delete the lines. 
This amendment arises because of the situation that I described in respect of clause 36.  
Amendment put and passed.   
Clause, as amended, put and passed.   
Clause 37:  Individuals and bodies corporate may be licensed -  
Hon SUE ELLERY:  There are two amendments standing in my name.  Amendment 3/37 is consequential to an 
amendment that I will be seeking to make to the glossary, which we will be dealing with later.  Therefore, 
Mr Chairman, it may be appropriate to defer consideration of that amendment.  We may also need to defer 
consideration of amendment 4/37. 

The CHAIRMAN:  There is no question that we need to defer consideration, because the glossary was agreed to 
in clause 4 in its present form, and there may be a need to recommit the glossary in due course.  Clause 4 states -  

The Glossary at the end of this Act defines or affects the meaning of some of the words and expressions 
used in this Act   

As the proposed amendments are consequential to the glossary, I suggest that they be postponed until after we 
have dealt with the glossary.   

Clause 37 postponed until after consideration of the glossary, on motion by Hon Sue Ellery 
(Parliamentary Secretary). 

Clauses 38 and 39 put and passed.   

Clause 40:  Issue, renewal, of licences -  
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Hon HELEN MORTON:  I refer to subclause (3)(h).  What are the examples of other good reasons for not 
issuing or renewing the licence?  If a person was found to have sold cigarettes to a person under the age of 18, 
would that be a reason for not renewing his licence? 

Hon SUE ELLERY:  I am not sure whether the example the honourable member gave is anticipated by 
paragraph (h) because it is covered in paragraph (c), which refers to an applicant who has already been convicted 
of an offence.  It may well be the case, for example, that in the compliance surveys some further information 
comes to the attention of the CEO that has not resulted in a conviction but may warrant the CEO giving 
consideration to not issuing the licence on the grounds of the available information.  It has been left to provide a 
catch-all for other than the specific matters listed in paragraphs (a) to (g). 

Hon RAY HALLIGAN:  Under subclause (3) there are a number of matters to which the CEO can have regard 
before determining the suitability of the applicant.  Can the parliamentary secretary advise the chamber on the 
intent of this subclause; inasmuch as whether any one of those eight or more issues, or a number of them, can be 
used by the CEO? 
Hon SUE ELLERY:  In fact, it is not at the CEO’s discretion.  The member’s use of the word “can” is 
inaccurate.  Subclause (3) states that the CEO “is to have regard to whether” and all those issues are listed.  It is 
quite clear. 
Hon RAY HALLIGAN:  The parliamentary secretary is suggesting that a person must have committed all these 
offences? 
Hon SUE ELLERY:  The CEO is to have regard to the matters listed in this subclause.  The obligation is on the 
CEO to have regard to these issues.  In effect, he has to tick off against his checklist whether he has considered 
this or that. 
Hon RAY HALLIGAN:  I accept that, but the subclause starts off with the words “To determine the suitability 
of an applicant”.  I am not denying that this is a checklist.  The government drafted the bill, not the opposition.  
Is it the intent of the bill that if one of these things receives a cross rather than a tick, the applicant will be 
considered unsuitable?   

Sitting suspended from 6.00 to 7.30 pm 

Hon SUE ELLERY:  Before the dinner break I was asked the question: in making his or her determination 
about the suitability of an applicant to be issued with a licence, was the chief executive officer to have regard to 
any particular group of the items listed in clause 40(3)(a) to (h) or just one item?  I was asked to explain that a bit 
further.  Clause 40 provides that the CEO must consider all those factors, but, having considered all those 
factors, the CEO has the discretion to determine whether any one, or any combination, of those factors is such 
that the CEO ought not issue a licence.  If members look at subclause (4), however, there is a mandatory 
requirement on the CEO not to grant a licence, despite having considered those matters set out in subclause (3), 
if the view of the CEO is that there are sufficient grounds to make an allegation under clause 48, which is the 
provision by which the CEO must consider whether or not circumstances warrant an allegation being put before 
the State Administrative Tribunal.  If the CEO considers that the circumstances are serious enough that an 
allegation needs to be put to SAT, the CEO has no discretion as to whether or not to issue that licence. 

Hon RAY HALLIGAN:  I thank the parliamentary secretary for that explanation.  Paragraph (g) reads “and” 
rather than “or”, which can be taken a number of different ways.  All I ask for is clarification.  The parliamentary 
secretary has provided what she believes is sufficient clarification, but when she next speaks she might just make 
mention of that “and”.  I am more interested in paragraph (d), which reads - 

the applicant has, in the 10 years before the application is made, been convicted anywhere in the world 
of an offence involving fraud or dishonesty; 

Will the parliamentary secretary please advise the chamber why the figure is 10 years and not a lesser or greater 
amount? 

Hon SUE ELLERY:  It is standard drafting practice to use the word “and” instead of a semicolon in the 
penultimate subclause.   

Hon Ray Halligan:  As distinct from “or”? 

Hon SUE ELLERY:  Yes.  The period of 10 years used in paragraph (d) appears in other legislation, although 
other pieces of legislation have greater or lesser numbers of years.  It was a question of drawing a line in the 
sand.  Given the clauses that appear in similar types of legislation, 10 years was chosen. 

Hon RAY HALLIGAN:  That was a beautiful honest answer, and it is very much appreciated.  The concern 
from members on this side of the chamber is for those who apply for a licence or the renewal thereof.  It will be 
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wonderful to say to them, “Don’t worry; it was just a line drawn in the sand.  It will do.”  I would hope that 
considerable thought has been given, and consultation has taken place, as to why an individual should not be 
given a licence or have their licence renewed.  The government is saying, “Well, it’s in other legislation; let’s put 
it in here.  We thought of a few figures, there’s a variation of figures in other legislation but this appeared to be 
the median figure, let’s use that.”  I do not believe that is good enough for those who will be disadvantaged by it.  
Subclause (4) states - 

 . . . in the CEO’s opinion there are sufficient grounds to make an allegation . . .  

It is purely an allegation.  Yet a decision will be made because the CEO will be of the opinion that an applicant 
has done the wrong thing under subclause 40(3).  The CEO will not renew a licence or will not provide the 
applicant with one, on the basis of an allegation.  In view of the broad nature of subclause (3), one would expect 
the CEO to need evidence, not just a suspicion or to have reached a conclusion.  It is there in black and white in 
subclause (3).  Presumably, if the applicant has offended any of paragraphs (a) to (h), that would be sufficient 
evidence for the CEO to say that the licence will not be provided or renewed. 

Hon SUE ELLERY:  I tried to address this issue earlier.  It may well be the case; it will depend entirely on the 
circumstances.  There may be material before the CEO on one or more of those matters but it will depend on 
whether the circumstances are serious enough for the CEO to say, “In these circumstances I’m not going to issue 
a licence” or “This is serious enough; not only will I not issue a licence but also I need to put the matter before 
the State Administrative Tribunal for further investigation and determination.”   

Hon HELEN MORTON:  We need further clarification of paragraph (h).  It is unacceptable for the clause to 
state that the CEO can have regard to “any other good reason for not issuing or renewing a licence”.  Heaps of 
reasons for that are given in paragraphs (a) to (g).  Perhaps this phrase will be outlined in regulations or 
whatever; I do not know.  However, it is unacceptable for the clause to contain an open-ended arrangement that 
gives the CEO the right to determine in his or her opinion whether there is “any other good reason for not issuing 
or renewing a licence”.  I ask the parliamentary secretary: what sort of matter would lead to “any other good 
reason”?  I hate to be concerned about this, but I have obviously been working at a high level in the bureaucracy 
concerned and I have seen CEOs make decisions for what they consider to be good reasons but which are not 
necessarily considered to be good reasons by other people’s standards.  Leaving the provision open to say that 
the CEO can have “any other good reason for not issuing or renewing a licence” is too broad.  There must be 
some way of defining “any other good reason”, such as a list of matters in regulations that could be considered, 
or something that could provide us with an assurance that the provision is not completely wide open and that the 
determination is not up to a CEO who may be having a bad day or something.  It needs to be clearer. 

Hon SUE ELLERY:  I provided an example before the dinner break of the sorts of thing that might be taken 
into account, but the provision is deliberately left open because as soon as we prepare a list of things that ought 
to be considered, something could be left off the list.  The provision is, therefore, quite deliberately left open.  
Before the dinner break, I gave the example of a matter that comes to the attention of the department or the CEO 
through the conduct of a compliance survey.  Equally the member must bear in mind that this is a reviewable 
decision.  Clause 47, when we come to it, contains provisions for the review of a decision in which applicants 
believe they have been treated unreasonably or feel that the CEO’s decision was in some way unreasonable or 
took account of unreasonable factors.  There is, therefore, a safeguard for those decisions in that clause. 

Clause put and passed. 

Clauses 41 to 47 put and passed. 

Clause 48:  Suspension, revocation, disqualification from holding licences - 

Hon RAY HALLIGAN:  This clause contains a similar provision to the offending subclause mentioned by 
Hon Helen Morton.  Subclause (2)(a)(vi) states - 

is not or no longer a fit and proper person to hold a licence; 

Will the parliamentary secretary explain the government’s thinking in including that subclause in the bill?   

Hon SUE ELLERY:  This type of clause appears in a very wide range of licensing or regulatory provisions 
including, for example, those in the Liquor Licensing Act and, I am advised, the Pawnbrokers and Second-hand 
Dealers Act.  It is a standard clause that applies across a range of areas in which the state regulates the type of 
people who can operate in an industry or who give themselves the classification of a profession.   

Clause put and passed.   

Clauses 49 to 52 put and passed.   
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Clause 53:  Display of retailer’s licence -  

Hon RAY HALLIGAN:  Subclause (1) reads in part -  

The holder of a retailer’s licence must display at all times the licence or a true copy of the licence -  
What is meant by the word “true”? 

Hon SUE ELLERY:  That is a drafting term that means a proper copy.  The word “true” could have been left 
out.  It is phraseology that has been used before. 

Hon RAY HALLIGAN:  I accept that.  I wanted that on the record.  A copy is a copy.  There could be a part 
copy or a full copy of a licence.  If a full copy of the licence is required, the word “full” might have been better 
in that sentence rather than the word “true”.   

Clause put and passed.  

Clauses 54 to 57 put and passed.   

Clause 58:  Duties of wholesalers -  
Hon RAY HALLIGAN:  Subclause (3) reads -  

The holder of a wholesaler’s licence must not authorise or allow a tobacco product to be sold to the 
holder of a retailer’s licence by way of wholesale sale unless an invoice is issued in relation to the sale.  

Will the parliamentary secretary please explain why that subclause has been included? 
Hon SUE ELLERY:  It was deemed necessary to include the provision because it forms part of the chain of 
documentation.  If evidence is required about whether a discount was offered inappropriately - we have already 
dealt with a clause that canvasses which discounts are exempt and which are not - it will provide a documentary 
trail that will show whether that was the case. 
Hon RAY HALLIGAN:  I understand where the parliamentary secretary is coming from.  However, there may 
be occasions when goods have to be replaced at no charge, in which case the invoice will not contain a monetary 
amount.  Is that acceptable to the government? 
Hon SUE ELLERY:  The glossary contains a definition of “sell”, which includes barter or exchange, for which 
documentation will have to be provided. 
Hon RAY HALLIGAN:  It is interesting that the parliamentary secretary has said that the definition of “sell” 
includes barter.  Other forms of documentation may be used, as distinct from invoices.  A barter system 
exchanges one commodity for another instead of cash.  The difficulty in an accounting sense is that if someone is 
invoiced for goods and a figure is placed on the invoice, the exchange must go on the books in that manner.  A 
barter does not necessarily include also an exchange of cash, one way or the other.  I refer to an exchange 
whereby something is “purchased” for a particular figure for which something of a lesser value is provided for it.  
I wonder whether that could create some problems, obviously not for the government, but for the practitioners. 
Hon SUE ELLERY:  This clause has been discussed with the wholesalers, who have no objection to it.  It is 
part of the chain of documentation. 
Hon RAY HALLIGAN:  I understand the situation that the government is in and that the wholesalers have 
agreed to it.  However, sometimes wholesalers do not necessarily look at each aspect of legislation.  Often they 
look in one direction alone and do not look for the downsides.  Time will tell.  Subclause (4)(b) states that the 
chief executive officer may require the holder of a wholesaler’s licence to provide to the CEO - 

information as to the chemical composition of a tobacco product sold or available for sale under the 
licence; 

Will the parliamentary secretary explain why the bill contains that provision? 
Hon SUE ELLERY:  The wholesale companies are aware of this provision.  Currently the information is 
collected voluntarily at a federal level.  The state wants to collect the information because, depending on the 
composition of a tobacco product, the industry might, in the name of innovation, pursue the use of new 
chemicals, about which the Department of Health must have a point of view on whether they constitute a risk to 
consumers. 
Hon RAY HALLIGAN:  Is it correct to assume that the government is looking to wholesalers that might also be 
importers, rather than manufacturers?   
Hon SUE ELLERY:  Yes, I am advised, and manufacturers also.   
Hon RAY HALLIGAN:  On page 34, subclause (6) states - 
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If a person is charged with an offence under subsection (5) it is a defence to prove that the accused 
could not, by the exercise of reasonable diligence, have complied with the requirement to which the 
charge relates. 

That seems to be a generous opportunity for people to step back from, particularly that penalty of $20 000.  Can 
the parliamentary secretary explain how this might be implemented? 
Hon Sue Ellery:  How this might be implemented? 
Hon RAY HALLIGAN:  If the parliamentary secretary had to say to someone, “This is your defence”, how 
would she explain that to him? 

Hon SUE ELLERY:  If I had to explain it to somebody, I would say that it is a matter of the evidence.  That 
person would need to be able to demonstrate to the court that the circumstances were such that, despite his 
exercising due diligence, he was still not able to comply.   

Hon Ray Halligan:  But if he exercised due diligence, that would let him off. 

Hon SUE ELLERY:  If that was deemed appropriate, yes. 

Clause put and passed. 

Clause 59:  Records to be kept - 
Hon HELEN MORTON:  Will the parliamentary secretary tell us whether currently this level of record keeping 
is undertaken by licence holders?  I cannot remember how many hundreds of licence holders there are.  In 
particular, subclause (1)(a) refers to “such records as are prescribed containing such particulars as are 
prescribed”.  I understand that that prescribing will come about by regulation.  I am really concerned about the 
amount of information and the sorts of records these small, ordinary licence holders will be required to keep.  
They are people who often have multiple areas of record keeping.  For instance, they might own a deli and 
newsagency, with everything in together.  If the amount of information they must record and keep recording is 
onerous, it will be quite a concern.  I wonder whether the parliamentary secretary can give us an idea of the 
extent of the record keeping.   

Hon SUE ELLERY:  I am advised that discussions about prospective regulations are happening now.  People 
will not be required to keep any records over and above what they are now required, under taxation laws, to 
keep.  Indeed, it is worth drawing the member’s attention to subclause (1)(c), which requires those people to 
keep those records for a period of three years, when of course they are required to keep their taxation records for 
a much longer period.  
Hon RAY HALLIGAN:  That is true.  The period for retaining taxation records is seven years, rather than 
three.  The parliamentary secretary said that retailers would not be asked to maintain any records other than those 
they currently maintain.  I suggest that that is not totally correct, because the gross turnover of tobacco products 
would not need to be known for taxation purposes.  That figure would have to be kept separately in order to 
conform with this legislation when enacted. 
Hon SUE ELLERY:  The gross turnover figure is required in respect of a defence.  If a person were charged 
with an offence of, for example, displaying an area greater than that provided for in the legislation, and that 
person wanted to dispute that charge, he would then have to provide the gross turnover figure as part of his 
defence.  It is not a requirement that would be placed on everybody.  It is available as a defence in the event that 
someone breaches the provisions.  If that person wanted the court to consider that he was within the provisions 
of the exemption, he would need to provide evidence to the court about his turnover.  It is not a requirement on 
every single person issued with a licence. 
Hon RAY HALLIGAN:  One may very well ask, in view of that response, why this clause exists.  What records 
will have to be kept if they relate only to that defence?  The question was asked about what records were 
required.  
Hon Sue Ellery:  I answered that.  
Hon RAY HALLIGAN:  The reply was that normal records are to be kept, but such records are kept for 
taxation purposes.  Why include that in this bill?  Why reinforce that provision by saying that a licensee is 
obliged under this legislation to keep certain records?  What records are expected to be kept?  What is the intent 
of this clause?  What was going through the minds of the people who drafted the legislation?  What were they 
looking for?  What are they trying to check?  What are they likely to expect of these retailers and wholesalers?  
There must have been a reason for clause 59.  I would just like the parliamentary secretary to explain it. 
Hon SUE ELLERY:  I am advised that in addition to the records I described before, it may well be that 
provisions in the bill concerning the training of staff on the sale of tobacco, at clause 42, will require some 



Extract from Hansard 
[COUNCIL - Tuesday, 21 March 2006] 

 p642d-659a 
Hon Sue Ellery; Chairman; Hon Sue Ellery:; Hon Helen Morton; Hon Ray Halligan; Hon Giz Watson; Hon 

Simon O'Brien; Deputy Chairman 

 [6] 

records to be kept.  Discussions on this aspect are ongoing and not yet finalised.  Other records may well be 
required that have not yet been canvassed in the discussion.  To clarify my previous answer, I was seeking to 
allay the concern that had been raised that these records would be onerous.  The point I was trying to make in an 
earlier answer was that the intention is that the requirement would not be any more onerous than those records 
they are already required to keep; depending on one’s point of view, that requirement may or may not be 
regarded as very onerous.  
Hon RAY HALLIGAN:  It sounds as though this is a catch-all clause.  The parliamentary secretary mentioned 
that things have not been finalised and discussion is ensuing; otherwise I would ask why we should tell people 
how to keep their records.  The parliamentary secretary referred to clause 42 in relation to training - 

(3) The conditions imposed under subsection (2) may include conditions requiring licence holders 
to provide staff training about the requirements of this Act. 

What does that have to do with the records being kept?  Will the government come out with some regulations 
stating that employers must train at least 50 per cent of their staff, that those staff must undertake so many hours 
of training and that that act must be recorded so that the government inspectors can periodically check that 
information?  If that is what the government intends, please tell us.  That is all I am asking.  What is the intent of 
the clause?  Why does the government want these records kept?  The government does not need these records for 
the turnover of tobacco products, which raises another issue about dates and people who buy a business in 2006.  
I will not go down that path at the present time, but the government is saying that - 

The holder of a licence and an individual who at any time held a licence - 

(a) must keep such records as are prescribed . . .  

We do not yet know what the regulations are and, as is normal, we will not find out for some time.  They may be 
onerous, but we will not know until we see the regulations.  That is why at this time I believe it is a more than 
reasonable question to ask what it is that the government intends. 

Hon SUE ELLERY:  I have already provided a response. 

Hon RAY HALLIGAN:  I just place on record that I believe the response is insufficient.  I look forward to 
seeing the regulations when they are brought to my attention. 

Clause put and passed. 

Clauses 60 and 61 put and passed. 

Clause 62:  Membership of Foundation - 
Hon SUE ELLERY:  I move - 

Page 36, line 18 - To delete “Arts Voice (WA)” and insert instead - 

the Western Australian Arts Federation 

Subclause (1)(f) provides for the appointment by the minister of a person as a member of the WA Health 
Promotion Foundation, Healthway, on the nomination of the body known as Arts Voice (WA).  Arts Voice has 
since been wound up and replaced by an organisation called the Western Australian Arts Federation.  The 
amendment just reflects the change of name. 

Hon GIZ WATSON:  I do not oppose this amendment.  I simply raise what I raised by way of discussion 
outside the chamber about changing the title of the arts body to another specific name.  The government runs the 
risk of there being another name change to the organisation, which will require a change to the act, whereas if it 
provided a generic description of a suitable arts body, it would not have that problem.  The government might be 
boxing itself into a corner when the next incarnation of an arts body has a name change. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 63 to 86 put and passed.   
Clause 87:  Residential premises -  
Hon HELEN MORTON:  I move -  

Page 52, lines 12 to 22 - To delete the lines. 

This part of the bill is an overkill.  This legislation is to prohibit kids under 18 years of age having access to 
cigarettes and tobacco products.  I could understand it if this provision were intended to apply only to a retailer 
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or an indirect seller who was making cigarettes available to young people.  However, it refers quite broadly to 
residential premises and states that the investigator or police officer can -  

. . . enter the premises at any time without the consent of the occupier and without a warrant in order to 
prevent the destruction of, or interference with, material that will afford evidence of the commission of 
an offence under this Act.  

It seems to be over the top.  This is the sort of provision I would expect to see in terrorism legislation.  We are 
talking about kids smoking.  Obviously people’s privacy will be incredibly invaded under this provision of the 
bill.  It is crazy and should be deleted.   
Hon SUE ELLERY:  The government will not oppose this amendment.  It is useful to place on the record where 
this provision came from.  The clause was included to allow for the protection of evidence when there was a 
belief that a time delay would result in the destruction of evidence.  I am advised that there is a problem in other 
Australian jurisdictions, particularly in New South Wales, with the smuggling of tobacco products that are 
subsequently on-sold at low cost to children in particular.  The people who run these smuggling operations do so 
out of residential premises.  Having said that, in the interests of moving on, we will not oppose the amendment. 

Hon SIMON O’BRIEN:  I am glad that the government will not oppose the amendment.  I thank Hon Helen 
Morton for moving to delete the offending lines.  I do not know that it is in the interests of moving on; it is in the 
interests of getting it right.  I hope these lines will be deleted, because they are over the top and singularly 
inappropriate.  I will stray slightly into debate on clause 88.  It seems to me that there is more than enough power 
in that clause for a justice or magistrate to issue a warrant.  For all the needs that are contemplated by the 
government under this bill, an organised smuggling operation on a commercial scale would be sufficient for a 
warrant to seize evidence.  It is important that the record show that we are not disposing of the lines that will 
allow an investigator, if he believes it necessary, to enter people’s residential premises without a warrant being 
issued.  I want it on the record that it is a conscious decision of this chamber to reject those lines because they 
should not be in any statute, and not because the rejection helps us move things along.  At the same time, I note 
that a subsequent clause contains plenty of heavy-handed powers to enter premises. 
Hon GIZ WATSON:  We appreciate the fact that this amendment has been moved by Hon Helen Morton.  I 
agree that the words in these lines are over the top.  I am glad the government is not opposing the removal of 
these words.  I reiterate that in drafting this sort of legislation there is a danger that we get a bit carried away.  
Entry into private premises should be treated with a bit more respect than is the case in this clause.  We support 
the amendment.   
Amendment put and passed.   
Clause, as amended, put and passed.   
Clause 88:  Warrants to enter premises -  
Hon SIMON O’BRIEN:  Under what circumstances does the government contemplate that such warrants will 
be necessary; and for what types of premises - business, residential or other - will an enthusiastic investigator 
with an identity card be granted a warrant? 
Hon SUE ELLERY:  A range of provisions set out in the legislation relate to who can sell to whom.  I will give 
an example: under clause 58, “Duties of wholesalers”, it is an offence for the holder of a wholesaler’s licence to 
sell to a purchaser unless that purchaser holds a licence.  If the investigators had reason to suspect that a breach 
in that transaction had occurred, they may require a warrant to assist them to conduct the investigation. 
Hon SIMON O’BRIEN:  Is it true in this case that “premises” has a meaning that is not as broad as it would 
first appear? 
Hon SUE ELLERY:  The member asked that question previously, and I did not answer it.  It may well be the 
case for the range of premises that the member canvassed when he first asked the question, including a business 
premises, depending on the material circumstances of the suspicions the investigators may have. 
Hon SIMON O’BRIEN:  In the glossary attached to this bill, “premises” means -  
 (a) land (whether built on or not); 
 (b) a building or structure on land; or 
 (c) a vehicle; 
It is as broad a description of premises one can get.  Is there another provision in the bill that is limited to, for 
example, licensed premises or premises licensed under the legislation?  It means just about anywhere. 
Hon Ray Halligan:  It could mean Parliament House. 
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Hon SIMON O’BRIEN:  Yes, it could mean Parliament House.  That is an interesting thought.   
Hon Sue Ellery:  Have you got a licence? 
Hon SIMON O’BRIEN:  One does not need a licence.  It just has to be premises.  I am referring to the term 
“premises” as not limited.  Members must understand that when they vote on clause 88.  It is quite extraordinary 
that we are giving such a wide power.  One would think that the investigators were representatives of a board 
like Apple and Pear Australia Ltd who, I believe, have extraordinarily wide powers of entry, search and seizure, 
so long as there is an apple somewhere in cooee. 
Hon Norman Moore:  Fisheries is much the same as well. 
Hon SIMON O’BRIEN:  Yes.  We are now setting up a whole new regime, because I do not believe that such 
exists at the moment, to have tobacco investigators going to court for warrants to enter any premises for the 
circumstances that may be set out in a warrant.  I find it quite extraordinary that we have come to this particular 
stage.  I am glad in retrospect that we deleted those lines in the previous clause.  I know which way the chamber 
will go on this matter, but I fear that we may revisit this if we find overzealous investigators out there in the 
field.  That is something about which we will have to wait and see, but everything else about this seems to be 
driven by zealots, so I have a genuine fear about it. 
Clause put and passed. 
Clause 89 put and passed. 
Clause 90:  Powers of investigator relating to premises -  
Hon SIMON O’BRIEN:  I draw this clause to the attention of members.  It also relates to the powers of these 
tobacco investigators.  The clause provides - 

When an investigator exercises the power of entry under section 86, the investigator may do any or all 
of the following - 

It then lists quite a few things that the investigator may do.  I remind the committee that clause 86 gives a general 
power for an investigator, for investigation purposes, to enter and remain on premises to exercise the 
investigator’s powers of investigation.  We know from what we have just heard that “premises” has an extremely 
wide definition.  As far as clause 86 is concerned, the only restraint is that it applies subject to proposed section 
87, which relates to residential premises.  That places some restrictions on the way in which an investigator can 
enter those residential premises.  Proposed section 90 allows a whole range of other powers to be exercised.  
There does not seem to be any restriction, apart from its subjection to proposed section 87, on the way in which 
the investigator can do certain things, which I find quite extraordinary.  Once the investigator is on the premises, 
the investigator has the power to search the premises and examine anything at the premises, opening it if 
necessary, and, if given specific prior authorisation, breaking it open; to take possession and remove a whole lot 
of things; to copy various documents; to photograph or film things; to measure things; to secure things; and to 
require people to give certain forms of assistance.  Although limited by the scope of the bill and the parameters 
of the goods we are dealing with - that is, tobacco products - these are very far-reaching powers that do not seem 
to have much restraint attached.  We should have paused at clause 86 to make this inquiry, but as clause 90 
relates to powers that derive from clause 86, I now ask the parliamentary secretary: what sort of restrictions are 
there, if any, on the time of day when such search and entry is exercised?  Given what we are talking about, these 
are quite extraordinary powers. 

Hon SUE ELLERY:  There are two parts to the answer.  Firstly, if premises are entered without a warrant, 
clause 87 sets out the circumstances under which an investigator can enter the premises, including the condition 
that it needs to be at a reasonable time.  If premises are entered with a warrant, an investigator can only exercise 
those powers that are specifically authorised in the warrant, as set out in subclause 90(2).  The warrant may be 
issued on only some or one of the conditions that are set out in subclause (1).  It depends on the circumstances of 
the investigation. 

Hon Simon O’Brien:  You reckon he’s going to give out a warrant to say, “You can go around there once 
you’ve entered and you can photograph something,” and that’s going to be the extent of the warrant? 
Hon SUE ELLERY:  If the honourable member had let me finish providing the answer, I was going to say that 
it depends on the circumstances of the investigation being conducted. 

Hon Simon O’Brien:  You don’t know what you’re talking about, do you? 

Hon SUE ELLERY:  I take offence at that. 

Hon Simon O’Brien:  I take offence at it as well.  You bring this sort of legislation into the chamber - 

Hon SUE ELLERY:  Take a pill; just calm down. 
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The CHAIRMAN:  Members, I will distribute the pills when I think it is necessary, and at the moment I do not 
think it is necessary. 
Hon SIMON O’BRIEN:  I am not satisfied.  Judging by her half non-answer, it is patently obvious that the 
parliamentary secretary does not know what she is talking about.  Has she or any of the advisers at her elbow 
been involved in exercising powers of search and entry or seizure or have they executed warrants because from 
what I can gather, they do not know much, if anything, about it?  We are talking about the Parliament giving 
very serious powers.  So far, these powers have been couched in terms in which the government is saying, “Let’s 
just expedite the process of putting it through the Parliament.”  The powers of the investigator relating to 
premises under subclause 90(1) do not relate to clause 87; they relate to clause 86.  So, it is not correct to say that 
they relate to that provision.  In fact, it is precisely wrong.  If the government says those powers relate to clause 
87, that means that an investigator can exercise a power of entry and once in there, the investigator can do all of 
those things.  However, if they enter a residential premise, they may well have to do so with a warrant.  There is 
no general power to do those things simply by walking in, as can be done under proposed section 86.  
Is the government seriously putting to us that it will have some sort of tobacco investigation squad out in the 
community that needs powers under clause 86 to allow it to enter premises without a warrant at any time of the 
day or night and that it can remain on those premises; and now under clause 90, while exercising that power, the 
investigators can search and examine anything in those premises?  If they have authorisation from their own 
boss, they can break open things to do so; take possession of all sorts of things; take extracts from documents; 
photograph things; and do other things as contained in the rest of the provisions that are laid down in that clause.  
I believe that is what this clause says.  If the government agrees that that is the power it wants to give out, let it 
say so.  If I am wrong, let the government point out where I am wrong, but I want the chamber to be well and 
truly aware of what it is being asked to agree to. 
Hon SUE ELLERY:  It would be useful if I were to explain to the honourable member that the provisions set 
out in clause 90 on the powers under warrant are drawn from the existing Health Act.  For example, those 
powers already exist in legislation on environmental health, disease control, food safety and a range of other 
matters that fall under environmental health.  I was not trying at all to be provocative, but to genuinely provide 
the broadest picture in the answer, which was to say that there are certain circumstances under which an 
investigator can enter premises without a warrant.  I draw the honourable member’s attention to the deletion to 
clause 87 that the chamber has just agreed to.  At that time I gave my answer on what the safety measures might 
be under warrant, which are set out in subclause (2).  However, in answer to the original proposition about what 
experience in investigative powers the health system has, I draw the chamber’s attention to the fact that these 
provisions already exist in the Health Act, and have for some considerable time.  

Hon SIMON O’BRIEN:  I deduce from what the government is admitting to that it is true that when exercising 
a power of entry under clause 86 - which is for any form of premises though, depending on the circumstances, 
not necessarily residential premises - an investigator can at any time of the night or day, without a let or 
hindrance, enter and remain on premises, search the premises, take possession of documents and all the rest of it.  
Is that the case? 

Hon Sue Ellery:  No. 

Hon SIMON O’BRIEN:  If not, why not? 

Hon SUE ELLERY:  Clause 86 is subject to clause 87, which states that an investigator cannot enter premises 
in respect of what remains of clause 87(1)(a) and (b). 

Hon Simon O’Brien:  But that relates only to residential premises. 

Hon SUE ELLERY:  I am sorry, I did not understand that to be the question the member asked.  The member is 
correct; it refers only to residential premises. 

Hon RAY HALLIGAN:  Hon Simon O’Brien has brought to our attention the powers of the investigator and 
the extent of those powers which, when one reads what the bill is for on page 1, appear to be excessive.  The bill 
on page 1 states, in part, that this is - 

An Act to - 

•  prohibit the supply of tobacco products and smoking implements to young persons; 

•  regulate the sale and promotion of tobacco products; 

•  prohibit the sale of products that resemble tobacco products; 

One expects that these products are not necessarily great in number.  The bill continues -  
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•  reduce the exposure of people to tobacco smoke . . .  

We do not need investigators for that.  However, on reading that, it appears that the powers provided to the 
investigator are excessive unless, of course, the government is concerned that at some stage tobacco products 
may cross the border from other states in large quantities and that there may well be a need for powers of this 
type.  If that is the case, I am sure the government will let us know, but on the face of it I agree with Hon Simon 
O’Brien that the powers appear to be excessive.   

Clause put and passed.   

Clauses 91 to 94 put and passed.   

Clause 95:  Definitions -  
Hon HELEN MORTON:  Initially, I thought this was a poorly written clause.  I thought it was a provision to 
enable entrapment to be used, and I understand that entrapment is illegal.  I was subsequently given some 
documentation, for which I thank the advisers, to assist me to understand the difference between entrapment and 
a controlled purchase operation.  It is also worthwhile explaining the difference to other people.  It is illustrated 
simply in the case held in December last year of Dr Denise Robinson v Woolworths in the Criminal Court of 
New South Wales.  This very case referred to the need for elements of harassment or manipulation and to 
establish impropriety in performing an action of controlled purchase before the action could cross the line to be 
called entrapment.  Reference is also made in the case to pressure, persuasion or manipulation.  The court found 
in part as follows - 

. . . the conduct constitutes a viable and practical means of achieving a better level of compliance than 
would be likely if law enforcement were dependant on receipt of complaints.    

A controlled purchase can be labelled “entrapment” if elements of enticement, inducement, persuasion, trickery 
or deceit are used.  Will the parliamentary secretary indicate how far actions in the name of controlled purchase 
can go before they become entrapment?  Reference is made in the bill to random checking; it is not meant to try 
to trick someone.  I assume “random” means that a particular licence holder is not targeted.  If, for example, a 
licence holder is suspected of providing tobacco products to a young person, would a specific check be made of 
the incident rather than it being part of a random check?   
I would like reassurance that this provision will not be used to home in on a particular licence holder, but will be 
used only randomly.  I also want reassurance that persuasion cannot be used.  I can accept a check being done as 
part of a controlled purchase operation in which a young person asks a retailer for cigarettes across the counter.  
When a licence holder asks a young person for identification, the young person could say that he has left his ID 
in the car and that he does not have time to get it because he is in a hurry.  He might even have obtained two 
dozen other items from the store and tell the shopkeeper that unless he can purchase the cigarettes, he will not 
buy the other items.  Those types of things border on persuasion and harassment.  Will this provision be used 
only in a random way?  Will it target individual licence holders?  Will it be limited to people asking the simple, 
one-off question across the counter: “Can I have a packet of cigarettes?”  Will the parliamentary secretary 
provide an assurance that no follow-up persuasive discussions will follow on from that? 

Hon SUE ELLERY:  The first issue the member raised concerned the types of provisions that will be set down 
for whether certain conduct constitutes entrapment.  That is a decision for the courts to make; it is not a matter 
that this legislation seeks to canvass.  The courts will determine on the evidence put before it whether certain 
conduct constitutes entrapment.  However, the provisions in this legislation were drafted following consideration 
of the processes followed in New South Wales.  A controlled purchase operation is different from a compliance 
survey.  A CEO provides written authorisation for a controlled purchase officer, and the written authorisation 
may be revoked.  A designated person undertakes the activity as part of the controlled purchase operation.  
Provisions set out what a controlled purchaser who is under the age of 18 must do with the tobacco product once 
it has been bought.  The policy intention is to not involve trickery or otherwise in a controlled purchase 
operation.  Controlled purchasers who are asked questions will be directed to answer them honestly.  That is the 
intention of the instructions that are given to controlled purchasers.  By making a deliberate decision to 
consciously designate someone as a controlled purchase operator, we have already established a process whereby 
consideration is given about how that person will conduct that authority.  Ultimately, the courts will decide 
whether a licensee who has been charged had been entrapped. 

Hon HELEN MORTON:  I understand what the parliamentary secretary has said.  I am looking for clarification 
of two points.  Will the controlled purchase operation be utilised only in random checking, or will it pinpoint 
specific licensees about whom the authority has a suspicion?  The first part of the question is whether it will be 
used for random checks.  Will the parliamentary secretary deal with that first? 
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Hon SUE ELLERY:  We are talking about two different things.  A compliance survey, for example, will be 
conducted randomly; a controlled purchase operation will be specific and may well be targeted. 

Hon HELEN MORTON:  The second part of my question is: when it is targeted, will it be confined to the 
request for cigarettes, and that is it, or can there be some follow-up questioning; can the controlled purchase 
officer put a request to the retailer?  That is the crux of that case in New South Wales.  First of all, it was 
random.  However, I understand the difference, as the parliamentary secretary has told me.  Also, there was no 
further harassment or persuasion or any other form of conduct that would have led the person to be pressured in 
any way. 

Hon SUE ELLERY:  I am advised that detailed consideration of the outcome of that New South Wales case 
will inform the development of protocols for how controlled purchase officers will conduct themselves.  It is not 
set out in the legislation.  I am not sure that it could be, because we must allow for the particular circumstances 
of the initial exchange, which may not always be as straightforward as the member suggests. 

Hon GIZ WATSON:  I wanted to put on the record that this issue of entrapment was a matter that the Greens 
(WA) also raised with the government.  In principle, we have very strong objections to the use of entrapment as 
a tool.  I have been swayed to go along with this aspect of the legislation, largely because I have been persuaded 
that it seems to be the only way to deal with some of the enforcement provisions.  I also took the time to look at 
some of the precedents in Victoria about accepting evidence.  There is an issue about whether a court will accept 
evidence obtained by entrapment.  The law report of 20 March 2000 dealt with the issue of entrapment and 
under-age smoking, and it informed my thinking on this issue.  I just wanted to put on the record that it is with 
some reservation that we support this provision in the legislation.  However, I have been assured, particularly by 
health professionals, that this seems to be necessary to deal with people trying to sell to under-age smokers. 

Clause put and passed. 

Clauses 96 to 98 put and passed. 

Clause 99:  Definitions - 

Hon SIMON O’BRIEN:  I want to deal with the definition of “young person”.  Why is the age selected for the 
purposes of this bill 18 years of age?  I know that commonsense might prevail in the real world, but I wonder 
whether 17-year-old soldiers and 16 or 17-year-old tradesmen will be harassed and have their cigarettes taken off 
them by overly officious people.  Why was the age of 18 selected, and not, perhaps, 16? 

Hon SUE ELLERY:  I answered this question during the committee last Thursday.  The member is quite 
correct: a range of ages apply to different purposes, such as drivers’ licences and other matters.  The age of 18 is 
taken straight out of the existing Tobacco Control Act.  That is why it was chosen.  
Clause put and passed. 
Clause 100:  Seizing tobacco products etc. from young persons - 
Hon GIZ WATSON:  I move - 

Page 59, after line 19 - To insert - 
(3) The power under subsection (1) or (2) to seize a tobacco product or smoking 

implement is not to be exercised in respect of a person unless - 
(a) the person has been requested to produce a document mentioned in 

section 15(1) showing that the person has reached 18 years of age; and 
(b) the document was not produced at the time of the request. 

We have just noted that, in clause 99, the definition of “young person” is a person who an investigator suspects, 
on reasonable grounds, has not reached 18 years of age.  My concern about clause 100 is that, in the way it is 
currently written, a police officer may seize a tobacco product or smoking implement from a young person and 
use reasonable force to do so, without even asking the person, in any reasonable way, to provide proof of age.  I 
am willing to accept that this resulted from rather enthusiastic drafting, but I am also pleased to note that the 
government is willing to support this amendment to insert a new subclause (3).  I acknowledge the comment by 
Hon Simon O’Brien, in an earlier contribution to this debate, that the original drafting of this amendment 
included the word “immediately”.  I also found the use of that word offensive, because the inference is that 
unless the person quickly grabs the identification out of his pocket and whacks it down in less than five seconds, 
he will be pinged.  I am pleased that the parliamentary draftspeople have agreed to accommodate this 
amendment and remove the word “immediately”, because it causes us some concern as well.  It is a pretty full-on 
requirement.  As Hon Simon O’Brien commented a moment ago, we must remember that we are dealing with 
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young people aged 16 or 17 who might well be in the work force and see themselves as adults.  At the very least 
they should be given the courtesy of being asked to provide proof of age before their cigarette is grabbed from 
between their lips.  I appreciate the government’s accommodation of this amendment.  
Hon HELEN MORTON:  I will add to the comments about this provision being over the top.  I reiterate that 
these policemen are being given powers to seize from a young person something that is not illegal.  It is not 
illegal for a young person to possess, smoke, or purchase this product, but somehow or other it is legal for a 
policeman to take it from a young person.  It is confusing to the community in general.  To be able to use 
reasonable force to do so, when it is not illegal etc, is just crazy again.  I imagine that, for all sorts of health 
reasons, we may want to start seizing cream buns from people.  It is certainly not illegal for people to have cream 
buns, but I imagine that it is unhealthy for people to have a whole raft of things.  If we allow policemen to take 
these things from people, it will be an unending story.  Some other legal products may even be less healthy than 
tobacco; I do not know.  Having said that, and to reiterate the ridiculousness of this bill, the minister said in 
another place that police enforcement is not new.  If it is not new, why has it failed?  Has it been legal for 
policemen to take tobacco products off young people in the past?  How many people have ever had that done to 
them or been prosecuted for smoking when it is not illegal? 
Hon SUE ELLERY:  I indicate our support for the amendment.  I guess in pursuit of balance, we are happy to 
accept the amendment.  I do not know what the minister said in another place.  I would need his words put in 
front of me to be able to comment. 
The DEPUTY CHAIRMAN (Hon Ken Travers):  The concept of another place does get confusing at this 
point. 
Hon SUE ELLERY:  It does, when a person may be standing in that other place.  I could not comment about 
the minister’s comments unless I had the words in front of me.  The final question the member asked was 
whether a young person has ever been prosecuted. 
Hon Helen Morton:  Is it currently illegal? 
Hon SUE ELLERY:  The member will recall that we had this debate last Thursday.  That goes to the heart of 
one of the issues.  We might just have to agree to disagree on the policy of this bill, which is about how we get 
the balance right between creating steps to ensure that access to a product that is harmful is limited, how we send 
a message to young people and at the same time how we ask adults who are providing those products to take 
some responsibility for their actions.  We have already had that debate. 
Hon HELEN MORTON:  I may have asked the wrong question.  Is it currently possible for police to confiscate 
cigarettes from young people?  Is prosecution possible under the current act? 

Hon SUE ELLERY:  The best advice available to me is, under the Tobacco Control Act, no. 

Hon SIMON O’BRIEN:  Again, the value of a good committee stage has been shown by Hon Helen Morton as 
she was able to tease out some things that really needed to be teased out.  She has beautifully encapsulated the 
nonsense of this clause.  She reminded us, and put it to the parliamentary secretary, that it is not illegal for a 
young person to possess a tobacco product or even to obtain or use a tobacco product, yet this clause states that if 
a person is in possession of or using a tobacco product, it can be seized from that person.  We have already 
spoken about the situation with 16 or 17-year-olds.  I do not think that in real life too many 17-year-old 
mechanics or bricklayers will have their cigarettes taken off them by policemen or investigators, although young 
children may well have cigarettes taken off them by police.  Perhaps that already happens without clause 100.  I 
do not see the point of this clause.  If the possession or use of the product is not illegal, how we can have a law to 
seize something off someone because of their age?  It does not strike a parallel with the laws relating to alcohol, 
for example.  I am inclined to reject this clause, because I do not think a case has been made for it.  Can the 
parliamentary secretary tell me why we should support it, because it just seems a nonsense? 
Hon SUE ELLERY:  I understand that there is a difference of opinion in the chamber about the policy of the 
bill and whether we have the balance right in taking action against young people who may have on them 
products that we are not deeming to be illegal.  I understand that point of difference.  We argued that point of 
difference during the second reading debate, and also in debate on earlier clauses during the committee stage last 
Thursday.  There is a point of difference.  The government’s point of view is that it needs to send a message to 
young people about the harms of tobacco, but it has put the greater onus on those retailers who might provide 
young people with the product and other adults who exercise decisions on those issues.  It may be useful for me 
to point out that a provision in the protection of children act gives police the power to remove from children a 
range of items that may cause them harm. 
Hon Simon O’Brien:  What sorts of things? 
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Hon SUE ELLERY:  I do not have the detail of that, but it is in the protection of children act.  It gives that 
power to police and officers of, for example, the Department for Community Development. 
Hon SIMON O’BRIEN:  I am not immediately familiar with the provision to which the parliamentary secretary 
has referred that lists the sorts of items that can be removed from children if they pose a danger to them.  I 
flippantly asked whether that would include a Wiggles video.  If it is just a generic provision in the act to which 
the parliamentary secretary referred, and perhaps it is, it seems to be a commonsense provision but, again, an 
unnecessary one.  Surely if a policeman saw a very young child playing with an axe, matches or a cigarette 
lighter, he would intervene, say that it is dangerous and take it off the child.  Again, it is section 17 of the 
commonsense act.  It amazes me that we have to get so prescriptive about this issue.  Of course, Mr Deputy 
Chairman, as you would remind me, we are talking about an amendment to make this blinking clause even more 
convoluted and detailed than it already is.   
I still cannot see the point of the amendment.  I can see how this clause could be used.  Let us say that a family is 
at a picnic and dad gives a young person of 12 or 13 years of age a packet of cigarettes and says, “I don’t want to 
get these wet if I’m going out in the boat.  Give them to your mum to hang onto for me.”  Will that product now 
be liable to seizure?  Under this law it will be.  Will it be seized if a policeman or someone else sees the child in 
possession of that product?  Perhaps it will be seized; perhaps it will not.  Is that what we are intending?  If it is 
not what we are intending, why are we setting things up that way?  The parliamentary secretary has confirmed, I 
think, that we are talking about the seizing of a product or implement, the obtaining, possession or use of which 
by a young person is not illegal.  The bill has not gone in that direction.  It is not illegal, but it can be seized.  It 
may even be the property of another person that the 15 or 16-year-old is temporarily in possession of simply to 
mind it for that person.  If a young person is sitting on the beach and his or her 19-year-old brother goes for a 
swim and asks that young person to mind his towel, wallet, clothes and cigarettes, does that mean that the 
cigarettes will be liable to seizure because they are in the custody of someone who is under 18 years of age?  
That is the type of scenario we are setting up in this clause.  I cannot understand why we need a provision such 
as this.  The amendment requires the person to produce a document showing that he or she has reached 18 years 
of age.  That is not necessary.  The police have other ways of establishing whether a person has reached 18 years 
of age.  We do not need to put this into the Tobacco Products Control Bill.  It is complete and utter overkill to 
talk about whether the document has to be produced immediately or at the time of request.  I suggest that the 
committee not adopt the amendment.  Even though the government wants to adopt it, for some reason, it is 
unnecessary.  The whole clause should be turfed out. 
Hon GIZ WATSON:  I do not want to prolong the agony for too long, but I believe the amendment is very 
much in line with what the member is suggesting he wants.  Under the current law, someone can just walk up to 
the person and use reasonable force to seize the tobacco products.  This amendment provides that the person 
must first be requested to provide proof of age.  I am not sure the member understands the intention of the 
amendment.  It seems to me to be a more moderate approach than the current law.   
Amendment put and passed.   

Clause, as amended, put and passed.   

Clause 101:  Young person to provide information -  
Hon SIMON O’BRIEN:  This clause creates an offence, the penalty for which is a fine of $100.  If a young 
person offends against this clause, in which jurisdiction will the proceedings be instituted, what mechanism will 
be used to impose the fine, and who will dish out the fine? 
Hon SUE ELLERY:  The jurisdiction will be the Children’s Court.  The process will be the process that is set 
out in the Young Offenders Act.  The provisions for the imposition of a fine - or for the penalty to be converted 
into something else if the person is not able to pay a fine - will be the provisions that are set out in the 
Sentencing Act. 
Hon SIMON O’BRIEN:  Is that the same jurisdiction as the one that is used if a person is found in possession 
of cannabis?   
Hon SUE ELLERY:  It would depend on whether they were under 18 years of age. 
Hon SIMON O’BRIEN:  I do not want to hold up proceedings.  I wonder whether Hon Giz Watson will charge 
to the rescue.  The factor in whether a person goes to court for giving false information - a heinous crime - is 
whether that person has reached 14 years of age.  I wonder whether Hon Giz Watson will include a provision to 
indicate that the investigator must demand to see proof of that person’s age, and that the information must be 
produced immediately, or do we take it for granted that someone has enough CDF to work out whether the kid is 
over or under the age of criminal competence?  
Clause put and passed.   
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Clause 102:  Parent may be informed -  
Hon GIZ WATSON:  This clause deals with informing parents and reads -  

If an investigator finds a young person smoking or in possession of a tobacco product or smoking 
implement, or obtaining or attempting to obtain any tobacco product or smoking implement, the 
investigator may -  
(a) notify a parent of the young person of the finding; 
(b) provide the young person or a parent of the young person with an approved guide.  

Does this clause apply even if it is proved that the person is over the age of 18? 

Hon SUE ELLERY:  The provision is discretionary, because the word “may” has been inserted into the clause.  
It would really depend on the particular circumstances.  The policy intent is that a decision may be made in the 
particular circumstances if the young person is, indeed, under 18.  In any event, the clause remains discretionary.  
The policy intent is that it be an option if, in all the circumstances, it is thought it will assist. 
Hon SIMON O’BRIEN:  In considering this champagne piece of legislation we have just dealt with a clause 
that, with the rest of the bill, provides that a 16 or 17-year-old person who has been supplied with cigarettes by a 
parent and is later found by an investigator to be in possession of or smoking one of those cigarettes can be asked 
for the name and address of his parent.  We will take it as read, in accordance with the recent amendment, that 
there has been an exchange whereby the person was asked whether he has a document to show he is over 18 and 
he said that he could not produce it immediately, or at the same time or whatever other words the parliamentary 
secretary wants to use.  Therefore, under the clause that we have just passed, that person can be asked to give the 
name and address of his parent.  Members should bear in mind that it is the parent who supplied that person with 
the tobacco product.  Under the clause we have just passed, the young person can be asked to give information 
relating to the identity of the person who has committed the heinous offence of supplying him with that tobacco 
product; that is, mum or dad.  I did not call to divide the committee on that clause, but I did not agree to it.  
However, that is what the committee agreed to.  In that situation the 16 or 17-year-old who has been given some 
cigarettes by mum or dad, has been found smoking and has refused to dob in his parents for supplying them, will 
have been hauled off to court and hit with a penalty of $100.  Given that, is it still desirable that clause 102 exist 
so that the investigator can take the kid home to mum and say that he has found the kid smoking?  
Hon Sue Ellery:  That is why it is discretionary. 
Hon SIMON O’BRIEN:  I raise the point just to reinforce the absurdity of this sort of nanny-state legislation 
and the way in which it is constructed.  This is the sort of stupidity that we are spending so much of our time and 
resources on in this state, to provide extraordinary powers for people to poke their blinking official noses into the 
way that people live their lives. 
Hon Sue Ellery:  To protect people’s health. 
Hon SIMON O’BRIEN:  For no apparent reason apart from the fact that they are overzealous about some 
mission in their lives, allegedly, according to the parliamentary secretary, to protect people’s health, but in realty 
to try to micromanage people’s lives in this absurd way.  Earlier today we spoke about some real matters of 
substance, about people whose health and immediate wellbeing are not being protected because of the cringe 
factor, by and large, of a similar sort of nanny-state mentality that says we cannot interfere when someone is at 
real risk because we might offend some sensibilities.  I just remind the committee of what it is doing.  This is yet 
another stupid, ill-conceived clause that does nothing for the standing or reputation of the statute books of 
Western Australia.  However, I can see how the numbers are in this place, and apparently the clause will be 
accepted, but it will not be accepted without my comments included in the record.  I make them with some 
feeling because I am getting fed up with seeing this sort of nonsense coming through all the time courtesy of the 
social engineers who, unfortunately, run this state at present. 
Hon RAY HALLIGAN:  I too share the concerns of Hon Simon O’Brien.  Again I look to what it is that is 
being proposed.  It is a bill for - 

An Act to - 

•  prohibit the supply of tobacco products and smoking implements to young persons; 
That is the purpose of the bill.  In part 7, “Enforcement”, division 1 deals with young persons with tobacco 
products or smoking implements, which is directly related to the purpose of the bill, which is to prohibit the 
supply of such things.  As Hon Simon O’Brien has said, if these young people do not provide the information 
asked of them under clause 101, we will hit them with a fine of $100.  Under clause 102 we will hit them with a 
piece of paper.  We may notify their parents, but we will give them and/or their parents a piece of paper.  They 
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will be given an approved guide.  In the glossary of the bill the definition of “approved guide” states that it 
means “a publication under section 26(1)”. 
Hon Simon O’Brien:  Kids are walking around in the desert country with tins wired around their necks openly 
sniffing petrol.  We cannot do anything about that but we can waste our time with this sort of nonsense.   
Hon RAY HALLIGAN:  Mr Deputy Chairman - 
Several members interjected. 
The DEPUTY CHAIRMAN (Hon Ken Travers):  Order!  Hon Ray Halligan has the call. 
Hon RAY HALLIGAN:  Thank you, Mr Deputy Chairman.  Members can be an unruly lot in this chamber on 
occasion.  Clause 26 states - 

(1) The CEO may, at the CEO’s expense, - 
That is magnanimous of the government - 
  make arrangements for the publication, in such form or forms as the CEO thinks is appropriate, 

of - 
  (a) information about the effects of smoking on health; and 
  (b) advice to assist persons to cease smoking. 
That is what we have done.  People will be asked where they got their cigarettes and, if they provide that 
information, they will be given a piece of paper that outlines the effects of smoking - things that they are 
probably already aware of.  The government has said that, through this bill, it will prohibit young people from 
smoking.  If the government is suggesting to this committee that supplying these young people with a piece of 
paper about the ill-effects of smoking will result in young people giving up smoking, then I think this 
government has it all wrong.  It needs to rethink what it is proposing to do.  It is important that that information 
be provided to the Legislative Council. 

Clause put and passed. 

Clause 103:  Powers in addition to other powers under Act -  
Hon GIZ WATSON:  I move - 
 Page 60, lines 26 to 29 - To delete the lines and insert - 

  103. Limitation of powers of investigator 
   An investigator is not to exercise the powers mentioned in section 85 for the purposes 

of performing a function under this Division. 

The reason for this amendment is that “this Division” specifically covers enforcement in relation to young 
persons, and clause 85 imposes some very strong penalties.  It states - 
 The office of investigator is prescribed to be a public officer for the purposes of the Criminal 

Investigation (Identifying People) Act 2002 and as such may exercise the powers in Part 3 of that Act 
for investigation purposes. 

That clause provides for some very substantial penalties.  We think those penalties are excessive for young 
people who will have certain penalties imposed upon them if they are in possession of tobacco products.  It is 
one thing to impose quite strong penalties on the retailers or those who seek to supply, but it is not appropriate 
for similar provisions to apply to young people.  This amendment makes it clear that those provisions do not 
apply to young people.  I seek members’ support for this amendment. 
Hon SUE ELLERY:  The government will support the amendment. 
Amendment put and passed.   
Clause, as amended, put and passed. 
Clause 104 put and passed. 
Clause 105:  False information about tobacco products, tobacco control information - 
Hon RAY HALLIGAN:  Clause 105 deals with false information about tobacco products and tobacco control 
information.  It states - 
 A tobacco company or the holder of a licence must not provide to any person information that the 

tobacco company or licence holder knows to be incorrect about - 
 (a) the health effects of a tobacco product or tobacco products generally; or 
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 (b) the legislation or enactment of any jurisdiction relating to tobacco control.  
Of course, the penalties are quite onerous: a fine of $50 000 for an individual and $250 000 for a body corporate.  
As a former smoker for some considerable time, I have mentioned in this place before that I am placed in a 
reasonable position to agree that smoking is not good for people.  My concern with this clause is the way in 
which it is worded.  Is it the intention of the government to be more prescriptive when it refers to the health 
effects of a tobacco product?  My understanding is that there is, and has been for some considerable time, a 
difference of opinion; one saying that smoking is injurious to people’s health and the other saying that there is no 
clinical evidence to suggest so.  As I have said before, I believe it is not a good thing for people to smoke.  
However, if we are to impose on people fines of this magnitude, I wonder what may be said by someone that 
would cause such a fine of $50 000.  Currently the clause is quite broad.  If the clause contained the words “in 
accordance with something that has come forward from the Australian Medical Association”, people would 
know exactly what they were up against.  They would know that if they stepped over that line, they could have a 
$50 000 fine imposed upon them.  However, the way in which the clause is worded, to my mind, leaves it open 
to interpretation.  I am sure the parliamentary secretary will tell me that others far more knowledgeable than I 
will make that decision.  However, this is not the type of offence that exists in other legislation; this is somewhat 
different.  I do not think there is a precedent to rely on for this offence.  I therefore think it important that the 
government be a little more prescriptive. 
Hon SUE ELLERY:  The offence in this clause is not about the health effects or otherwise of the product; it is 
that the tobacco company or the holder of a licence must not provide information that they know to be incorrect.  
That is the offence.  Therefore, the test that the court would demand - 
Hon Ray Halligan:  But what is correct? 
Hon SUE ELLERY:  Let me answer the question.  The test that would need to be met in the court is whether, in 
all the circumstances, the tobacco company or the holder of the licence knew that the information was incorrect.  
The evidence to be provided must demonstrate that the tobacco company knew that the information was 
incorrect.  There may well be evidence from internal research that had been commissioned by the company to 
demonstrate that the company knew certain matters to be true or untrue.  The test will be met by the court.  The 
question for the court will be what the company or licence holder knew about the information that they were 
putting on the product. 
Hon RAY HALLIGAN:  I do not read the clause in that way at all.  It refers to information.  It refers to not only 
a company, but also an individual licence holder.  It refers to information that they know to be incorrect.  The 
only time they would know something was incorrect would be if they knew what was correct.  That is exactly 
what I am asking: what is correct?  I am not sure anybody really knows.  The AMA has published certain 
statements about smoking and its effect on people’s health.  Will that be the standard?  That is all I am asking. 
Hon Sue Ellery:  The test will be determined by the court. 
Hon RAY HALLIGAN:  How the hell can the courts do that?  It requires an opinion.  Courts in this instance 
should be looking at fact or what is accepted as fact.  With this clause, the government is abdicating its 
responsibility.  It is another example of the government claiming it is tough on crime because it makes the 
government look good, while leaving it to the courts to make a decision.  It is most unfortunate that the 
government has this attitude.  I know full well that the tobacco companies can look after themselves.  However, I 
am concerned about some of the licence holders who might not be able to look after themselves.  Will they be 
prosecuted and find themselves having to justify themselves in court for saying what is interpreted initially as the 
wrong thing?  The parliamentary secretary said that it depends on what information the retailer has.  Is that not a 
reversal of the onus of proof?  I will leave those questions with the parliamentary secretary. 

Hon SUE ELLERY:  The degree to which it will be possible to produce the kind of evidence that a court might 
need might be debatable.  However, ultimately, in the case of a licence holder rather than that of a tobacco 
company, the test to be determined by the court is what the licence holder knows and what information he 
provided about the health effects of a tobacco product.  I am not sure what kind of health information a licence 
holder selling a packet of cigarettes might provide at the time he exchanges the cigarettes for the money. 
Hon Ray Halligan:  My grandfather smoked for 100 years and it didn’t kill him. 
Hon SUE ELLERY:  I am not sure that that is information about the health effects of smoking.  In any event, 
the test is to be met by the court. 
Hon Ray Halligan:  Someone must prosecute the person and take him to court. 
Hon SUE ELLERY:  Indeed; the person must provide that evidence.  In the end, based on the evidence put 
before it, the court will determine whether the evidence was satisfactory and met the test. 
Clause put and passed.   
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Clauses 106 to 113 put and passed.   
Clause 114:  Evidentiary matters -  
Hon SUE ELLERY:  I move -  

Page 67, lines 18 to 21 - To delete the lines. 
This is a consequential amendment because the committee previously deleted clause 36.   
Amendment put and passed.   
Clause, as amended, put and passed.   
Clauses 115 to 128 put and passed. 
Schedules 1 and 2 put and passed. 
Glossary - 
Hon SUE ELLERY:  I move - 

Page 88, after line 33 - To insert - 

and includes a part of premises 
This is a technical amendment to the definition of “premises”.  The current definition precludes the issuing of 
more than one licence to premises that form part of a premises; for example, a shopping centre.  If more than one 
shop in a shopping centre sells tobacco products, only one of those businesses will be able to obtain a licence.  
This amendment and the amendments I will move to postponed clause 37 make it clear to which premises the 
licence will apply, and it will allow licences to be issued for more than one business in a shopping centre. 
Amendment put and passed. 
Hon SUE ELLERY:  I move - 

Page 89, after line 5 - To insert -  

(d) the number of items in the package containing the tobacco product, 
This amendment relates to the current definition of “product line”, which does not allow for the display of 
packets of cigarettes or tobacco products of the same brand and kind but which are packed in different quantities.  
For example, in practice the brand Marshall Menthol might be sold in packets of 20 and 25.  The amendment to 
the definition of “product line” includes a criterion that will allow a display of different packed quantities of the 
same product line. 
Amendment put and passed. 
Glossary, as amended, put and passed. 
Postponed clause 37:  Individuals and bodies corporate may be licensed - 
The clause was postponed at an earlier stage of the sitting after it had been partly considered.   
Hon SUE ELLERY:  I move - 

Page 21, line 9 - To delete the line and insert instead - 
(2) However, no more than one of each type of licence mentioned in subsection (1) is to 

be issued to a particular person in respect of the same premises. 
As I indicated in my comments on the amendments to the glossary, this first amendment will fix a technical issue 
that requires a consequential amendment as a result of each type of licence referred to in clause 37(1). 
Amendment put and passed. 

Hon SUE ELLERY:  I move - 
Page 21, after line 11 - To insert - 

(b) is to specify the premises to which it applies; 
This amendment supports the amendment we have just passed by making it absolutely clear which premises the 
licence applies to by stating it on the licence. 
Amendment put and passed. 
Postponed clause, as amended, put and passed. 
Title put and passed. 
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Bill reported, with amendments. 
Leave granted to proceed forthwith through remaining stages.  

Report 
Report of committee adopted. 

Third Reading 
Bill read a third time, on motion by Hon Sue Ellery (Parliamentary Secretary), and returned to the Assembly 
with amendments. 
 


